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The contribution deals with the principle of so called lis pendens, which stays that the jurisdiction is 
kept by the institution which is the first seised of the proceeding involving the same cause of action 
between the same parties. Thus, lis pendens is one way of dealing with the problem of positive conflicts 
of jurisdiction in international procedural law. Positive conflict of jurisdiction means that two or more 
courts of different countries have considered that they are competent to hear and decide the dispute. 
But, parallel proceedings are unwanted, because it is possible that two incompatible decisions are the 
result of these proceedings. Lis pendens is based on the time aspect. The time aspect of the initiation of 
the proceeding prevails (the proceeding which is initiated later should be stayed until the jurisdiction of 
the first seised court is established). The question of lis pendens will be addressed from the perspective 
of international divorces of a marriage. The aim of this contribution is to analyse the regulation of lis 
pendens in international divorce proceedings and outline how lis pendens helps in resolving positive 
jurisdictional conflicts. 
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Introduction 
For the purposes of this article we will only deal with conflicts between state courts in international 
divorce proceedings (also conflicts of jurisdiction between state court and arbitration court or between 
two or more arbitration courts are possible, but arbitration is not in place in divorce proceedings). 
Jurisdictional conflicts in procedural international law are conflicts over which institution has the 
power to decide the dispute. Jurisdictional conflicts can be divided into positive and negative. Negative 
jurisdictional conflict means that there is no court in which jurisdiction can be established. Lis pendens is 
a way of dealing with the problem of two or more proceedings which could be held before different 
national courts (of different countries). Thus, we will only consider positive conflicts of jurisdiction 
which mean that there are two or more courts (of different states) in which the action is brought or in 
which jurisdiction can be established. 
Lis pendens 
First, it will be briefly described what lis pendens is. There is no uniform definition in international or 
national instruments. But, we can say that it is one of the principles of civil procedural law. The aim of 
this principle is to prevent parallel proceedings in the same case (which mean the same subject matter 
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between the same parties).1 Lis pendens (and res iudicata) is the expression of the principle ne bis  
in idem.2 
Further condition for the application of this principle is the duration of the proceedings (the first 
proceeding has to be initiated, but not terminated) – first-in-time rule. Lis pendens is based on the time 
aspect. It is objective, simple, predictable rule, establishing legal certainty. The time aspect of the 
initiation of the proceeding prevails although there could be some other criteria that would determinate a 
more appropriate forum. The principle of lis pendens sets that the proceeding which is initiated later 
should be stayed until the jurisdiction of the first seised institution is established. The first-in-time rule 
has the effect especially before European civil courts.3 
The disadvantage of lis pendens is that it partially supports forum shopping. The party which brings 
the action as the first one may choose the forum which is better for that party. The lis pendens rule 
prevents the other party to act differently.4 
The principle of lis pendens sets quite strict rule. There is not too much space for the discretion.5 In 
common law another approach is accepted for solving parallel proceedings. It is the doctrine of forum non 
convenience. The courts have the power to consider which forum is more appropriate for the particular 
case.6 The similar rule contains the UNIDROIT Principles of Transnational Civil Procedure7 which stays 
that the jurisdiction may be declined if the court is manifestly inappropriate. The court is not bound to 
decline jurisdiction when the dispute is previously pending in another competent court if it seems that the 
dispute will not be resolved fairly or effectively. 
The reasons why parallel proceedings are unwanted are: it is possible that the two incompatible 
decisions are the result of these proceedings, courts are unnecessarily burdened and it is disadvantageous 
also for the parties because it is more expensive and more time consuming. The new action in the same 
case is waste of time and money.8 
The obstacle of lis pendens is regulated under national laws. Section 83 of the Czech code of civil 
procedure9 stays that the initiation of the proceeding prevents other proceeding before a court was carried 
out in the same case.10 Possible dispute about the question which court is authorized to decide the case is  
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decided by superior court. If the proceeding is terminated by one of the state courts, the proceeding before 
the second court still subjects to the same legal system (same procedural law). This is different in 
international proceedings. 
At the international level there is a problem that there is not the central authority that would solve the 
competence dispute. In the international environment, the problems associated with lis pendens is 
therefore more difficult to solve. 
Regulation of Lis Pendens in Private International Law  
However international arbitration is quite widespread, it is focused on property disputes, not on 
international divorces. Thus, on this place, we will only describe the regulation of lis pendens between 
state courts of different countries. 
Section 8(1) of the Private International Law Act11 provides that the Czech courts shall act in 
proceedings under the Czech procedural provisions. This means the Czech code of civil procedure will 
apply by the Czech courts including the Section 83. But, in proceedings with an international element 
solved by the Czech courts a little bit different regulation could be applied according to Section 8(2) of 
PILA: “Proceedings initiated in another state shall not prevent from initiating proceedings on the same 
cause of action between the same parties before a Czech court. If the initiation of proceedings before the 
Czech court occurred later than the one in another state, the Czech court may, in justified cases, stay the 
proceedings should it be assumed that a foreign body’s decision is to be recognized in the Czech 
Republic.”12 Opposite to the domestic regulation, the Czech courts are not strictly instructed to terminate 
proceedings if they initiated proceedings later than a foreign court. They have the possibility to terminate 
the proceedings. The important factor for that is the presumption that it will be possible to recognize and 
execute the foreign decision in the Czech Republic.13 If it is evident that the foreign judgment could not 
be recognized than it would be pointless to terminate proceedings before the Czech court. 
Relationships between the courts, on the level of European Union, are regulated by Regulation (EU) 
No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and 
the recognition and enforcement of judgments in civil and commercial matters (“Brussels Ibis 
Regulation”). This regulation contains, among others, the regulation of lis pendens and related actions.14 
But, it is applicable only to civil and commercial matters. Jurisdiction of matrimonial matters (including 
divorces) is regulated by Council regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of 
parental responsibility, repealing Regulation (EC) No 1347/2000 (“Brussels IIbis Regulation”). 
In Brussels IIbis Regulation the bar of lis pendens is regulated by Article 19 which stays: “Where 
proceedings relating to divorce, legal separation or marriage annulment between the same parties are 
brought before courts of different Member States, the court second seised shall of its own motion stay its 
proceedings until such time as the jurisdiction of the court first seised is established. Where the 
jurisdiction of the court first seised is established, the court second seised shall decline jurisdiction in 
favour of that court.” This adjustment is not as detailed as the adjustment of Brussels Ibis Regulation but 
some provisions or their meanings are also applicable for purposes of Brussels IIbis Regulation. For 
unified interpretation and application of Brussels Ibis Regulation the case law of Court of Justice of the 
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European Union is available.15 Made accessible case law could be also useful for interpretation and 
application of Brussels IIbis Regulation. 
There are also bilateral agreements which regulate lis pendens between courts of contracting states. 
Causes of Jurisdictional Conflicts 
One of the main causes of conflicts of jurisdiction is the absence of uniform legislation. National courts 
apply rules of their forum (of their state) for determining jurisdiction. But, criterions for determining 
jurisdiction are different in individual national legal orders (nationality of spouses, habitually residence 
and so on). Because of that, the courts of different states can make different conclusions as to which one 
is competent to resolve the dispute (positive jurisdictional conflicts). 
Unified legislations (like bilateral contracts or Brussels Regulations) partially eliminate jurisdictional 
conflicts by laying down uniform rules. However, conflicts of jurisdiction cannot be completely excluded. 
Brussels IIbis Regulation does not provide only one rule for determining jurisdiction in divorce 
proceedings. There are more rules which can lead to determination of courts of different states.16 These 
rules are equal, there is no hierarchy. Thus, we can again talk about positive jurisdictional conflicts. 
Lis Pendens as the Solution 
There are more possible ways how to deal with the problem of positive conflicts of jurisdiction. One of 
them is unification. As we already said, one of the main causes of jurisdictional conflicts is the absence of 
uniform legislation and the application of different national rules by courts. Unified legislation would 
eliminate using of different criterions. But, uniform legislations like Brussels IIbis Regulation do not 
prevent jurisdictional conflicts at all. There more equal rules and it is possible that one court applies 
different rule than foreign court. And thus, the result may be different. 
Positive conflicts of jurisdiction could be solved by determination of just one uniform rule (exclusive 
jurisdiction)17. Exclusive jurisdiction is used in proceedings which have as their object rights in rem. But, 
it is impossible to set only one criterion for international divorces which would regulate all possible 
situations. And exclusive jurisdiction would lead to negative jurisdictional conflicts. 
National regulations (for example Czech law) and international regulations (including EU law) 
envisage that there will be positive conflicts of jurisdiction. For these cases continental law uses the 
principle of lis pendens as the solution. It is quite simple predictable rule which is based on time aspect. It 
is possible that both parties (spouses) bring the action before courts of different states. Then it is 
necessary to consider which proceeding was initiated first and the proceeding which was initiated later 
should be stayed until the jurisdiction of the first seised institution is established. It is clear instruction for 
courts in these situations. 
Conclusion 
It is possible that in proceedings of international divorces of marriage arise positive conflicts of 
jurisdiction which means that two or more courts can establish their jurisdiction. Principle of lis pendens 
emphasizes the proceedings which was initiated the first.  If the case of the same action between the same 
parties is brought before one institution and then is resubmitted to another one, the latter should terminate 
the proceedings. 
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It is impossible to completely prevent positive jurisdictional conflicts but we can say that lis pendens 
is quite good solution which is widely accepted (mainly) by European courts. 
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